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Understanding the EU Forced Labour Regulation

Introduction

Background

The European Union’s Regulation on prohibiting products made with forced labour on the EU market
(otherwise known as the Forced Labour Regulation) entered into force on 13 December 2024." It bans
the sale, import and export of goods made using forced labour.

The International Labour Organization (ILO) estimates that globally there are 17.3 million people in

forced labour in the private sector and 3.9 million people in state-imposed forced labour at any given time.2

Although some companies voluntarily work to identify and prevent the risk of forced labour in their value

chains, many do not or do not do so effectively. Such patchy and inconsistent efforts are unable to adequa-
tely tackle the pervasive and global problem of forced labour. Countries now increasingly recognise the

need to implement bans on products made with forced labour.® The EU Forced Labour Regulation is part

of'this global shift towards targeted action to eliminate forced labour in global supply chains.

Many of the root causes of forced labour are systemic, linked to poverty, discrimination and social
exclusion.* Weak rule of law and restrictions on freedom of association make it difficult for workers to
raise concerns and assert their rights. Yet certain business models and practices exacerbate the problem
by creating demand for forced labour, and so companies continue to profit from forced labour. In 2024,
the ILO published data on the total annual illegal profits generated from privately imposed forced labour
exploitation: $63.9 billion, which equates to $3687 illegal profit per victim.® The same research outlines

that the total illegal gains from forced labour “appear to have risen dramatically over the last decade™.®

Targeted action is needed to eliminate forced labour, protect the most vulnerable groups and effectively
address the root causes of forced labour.” Import controls can be a powerful tool to encourage compa-
nies to carry out due diligence to prevent forced labour at both direct and indirect business partners,
as well as to end and remediate identified cases of forced labour. Seizing products suspected of being
made with forced labour can act as a strong incentive for companies to act swiftly, and cutting off market
access can be a strong driver of meaningful action.

Since 2021, Anti-Slavery International and the European Center for Constitutional and Human Rights

(ECCHR) have been advocating for the EU to introduce import controls to block or seize goods made

or transported in whole or in part with forced labour, including forced labour of children. As part of our
advocacy in this area, we published a model law with the key elements that would create a worker-cen-
tred Regulation, analysis on evidentiary standards, an initial position paper, as well as a submission of
evidence to the European Commission.

Our reflections on the Regulation

Anti-Slavery International and ECCHR welcome the Regulation blocking products made by forced
labour. Given that the EU single market is the world’s largest consumer market, the Regulation has the
potential to influence business practices globally, to prevent forced labour, improve the lives of workers
worldwide, and stop companies profiting from forced labour in their supply chains.

1 Regulation (EU) 2024/3015 on prohibiting products made with forced labour on the Union market
and amending Directive (EU) 2019/1937 [2024] OJ L 12.12.2024, available at: cur-lex.europa.cu
legal-content/EN/TXT/?uri=CELEX%3A32024R3015 (accessed 12 December 2024).

2 ILO, Walk Free, and IOM, ‘Global Estimates of Modern Slavery: Forced Labour and Forced
Marriage’ (September 2022), available at: www.ilo.org/publications/major-publications/global-
estimates-modern-slavery-forced-labour-and-forced-marriage (accessed 29 October 2024).

3 The US, Mexico and Canada have already introduced legislation to ban products made with forced labour.

4 Forananalysis of root causes of forced labour, see: Genevieve LeBaron, Neil Howard, Cameron Thibos,

and Penelope Kyritsis, ‘Confronting the root causes: forced labour in global supply chains’ (openDe-
mocracy, 19 March 2019), available at: cdn-prod.opendemocracy.net/media/documents/Confronting
Root Causes_Forced Labour In_Global Supply Chains.pdf(accessed 27 November 2024).

5 ILO, ‘Profits and poverty: The economics of forced labour’ (March 2024) pg. 15, available at:
ilo.org/publications/major-publications/profits-and-poverty-economics-forced-labour (accessed
29 October 2024).

6 ILO, ‘Profits and poverty: The economics of forced labour’ (March 2024) pg. 13, available at:
ilo.org/publications/major-publications/profits-and-poverty-economics-forced-labour (accessed
29 October 2024).

7 For an analysis of root causes of forced labour, see: Open Democracy, ‘Confronting root causes:

2 forced labour in global supply chains’ (19 March 2019), available at: opendemocracy.net/en

beyond-trafficking-and-slavery/confronting-root-causes/ (accessed 20 November 2024).


https://www.antislavery.org/reports/progressing-the-proposed-eu-regulation-on-prohibiting-products-made-with-forced-labour-a-model-law/
https://www.antislavery.org/reports/evidentiary-standards-to-combat-forced-labour-in-supply-chains/
https://www.antislavery.org/reports/anti-slavery-international-and-european-center-for-constitutional-and-human-rights-position-on-import-controls-to-address-forced-labour-in-supply-chains/
https://www.antislavery.org/reports/our-response-to-the-european-commission-call-for-evidence-on-the-proposed-eu-forced-labour-instrument/
https://www.antislavery.org/reports/our-response-to-the-european-commission-call-for-evidence-on-the-proposed-eu-forced-labour-instrument/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32024R3015
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32024R3015
https://www.ilo.org/publications/major-publications/global-estimates-modern-slavery-forced-labour-and-forced-marriage
https://www.ilo.org/publications/major-publications/global-estimates-modern-slavery-forced-labour-and-forced-marriage
https://cdn-prod.opendemocracy.net/media/documents/Confronting_Root_Causes_Forced_Labour_In_Global_Supply_Chains.pdf
https://cdn-prod.opendemocracy.net/media/documents/Confronting_Root_Causes_Forced_Labour_In_Global_Supply_Chains.pdf
https://www.ilo.org/publications/major-publications/profits-and-poverty-economics-forced-labour
https://www.ilo.org/publications/major-publications/profits-and-poverty-economics-forced-labour
https://www.opendemocracy.net/en/beyond-trafficking-and-slavery/confronting-root-causes/
https://www.opendemocracy.net/en/beyond-trafficking-and-slavery/confronting-root-causes/
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The Regulation will address a significant gap in the EU legislative framework, as there has previously
been no instrument in the EU that prohibits the market flow of products made with forced labour. It
will also be a complementary instrument to the EU Corporate Sustainability Due Diligence Directive
(CSDDD).8 [see » Relationship between the CSDDD and the Regulation]

Opportunities to ensure positive impact

This analysis is intended to inform the work of civil society organisations and allies active in this sector.
It aims to help them advocate for the effective implementation of the Regulation and support enforce-
ment of the prohibition of forced labour goods. Our analysis explains the provisions included in the final

text and outlines what still needs to be done in terms of implementation. This paper is focused on the

next three years to the point of full implementation.

We have identified weaknesses within the text of the law which should be addressed in implementation
and guidelines. These weaknesses also serve to guide monitoring of the legislation to identify challen-
ges in implementation in order to inform future reviews of the legislation.

What is state-imposed forced labour?

State-imposed forced labour means forced labour imposed by state authorities as described in Article 1
of the ILO Convention on the Abolition of Forced Labour, 1957 (No. 105). State-imposed forced labour
includes the use of forced labour as punishment for the expression of political views, for the purposes of
economic development, as a means of labour discipline, as punishment for participation in strikes or as
ameans of racial, religious or other discrimination.

Import controls are crucial in relation to state-imposed forced labour to pressure perpetrating govern-
ments to end such practices, including by having their products banned from the EU market. However,
the Regulation does not go far enough. For example, it doesn‘t explicitly provide for regional bans or
bans to specific entities or groups of entities The result is a product-by-product approach which risks
having an insufficient impact on perpetrating governments.

It does not include a rebuttable presumption of forced labour for products originating from contexts/
industries where there is state-imposed forced labour. This approach is particularly insufficient and
limited for addressing the widespread and systemic scale and nature of state-imposed forced labour,
and creates an additional burden on enforcement entities to meet the evidentiary standard. The Com-
mission and Member States therefore should look to address these limitations through implementation
and enforcement of the Regulation, for example through use of the risk database. [see > Risk database]|

Recital 3 of the Regulation® welcomingly states that the eradication of forced labour in all its forms,
including state-imposed forced labour, is a priority for the EU. State-imposed forced labour, and how the
Regulation accounts for it, is therefore pertinent. As such, specific state-imposed forced labour boxouts
for key elements are provided at key points throughout the analysis.

8 Directive (EU) 2024/1760 on corporate sustainability due diligence and amending Directive
(EU) 2019/1937 and Regulation (EU) 2023/2859 [2024] OJ L, 5.7.2024, available at:
cur-lex.europa.cu/eli/dir/2024/1760/0j (accessed 18 December 2024).
3 9 Recitals outline the reasons for the provisions (articles) within the Regulation and can provide
authoritative interpretation.


https://eur-lex.europa.eu/eli/dir/2024/1760/oj
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Glossary

Forced labour

ARTICLE 2(1)

Forced or compulsory labour as defined in Article 2 of ILO Convention No 29, including forced
child labour.

State-imposed forced labour
ARTICLE 2(2)

The use of forced labour as described in Article 1 of ILO Convention No 105.

Duediligenceinrelation to forced labour
ARTICLE 2(3)

Efforts by economic operators to implement mandatory requirements, voluntary guidelines, recommen-
dations or practices to identify, prevent, mitigate or bring to an end the use of forced labour with respect
to products that are to be placed or to be made available on the Union market or to be exported.

Product made with forced labour

ARTICLE 2(7)

A product for which forced labour has been used in whole or in part at any stage of its extraction, har-
vest, production or manufacture, including in the working or processing related to a product at any stage
of'its supply chain.

Supply chain

ARTICLE 2(8)

The system of activities, processes and actors involved at all stages upstream of a product being made
available on the market, namely the extraction, harvesting, production and manufacturing of a product
in whole or in part, including in the working or processing related to the product at any of those stages.

Economic operator

ARTICLE 2(9)

Any natural or legal person or association of persons placing or making available products on the Union
market or exporting products.

[In this paper we refer to business/businesses or company/companies, rather than economic operator(s).
For the purposes of this paper, these terms are considered to have the same meaning.]

Substantiated concern

ARTICLE 2(16)

A reasonable indication based on objective, factual and verifiable information for the Commission or
competent authorities to suspect that it is likely that a product was made with forced labour.

Lead competent authority
ARTICLE 2(17)

The authority responsible, pursuant to Article 15 (Allocation of investigations), for assessing submissi-
ons of information, conducting investigations, and taking decisions, namely a Member State competent
authority or the Commission.

Remediation
RECITAL 36

The restitution of the affected person or persons or communities to a situation equivalent or as close as
possible to the situation they would be in had forced labour not occurred, proportionate to the company’s
implication in the forced labour, including financial or non-financial compensation provided by the com-
pany to a person or persons affected by forced labour and, where applicable, reimbursement of the costs
incurred by public authorities for any necessary remedial measures.

4
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Implementation timeline

Entry into force and date of application

The Regulation entered into force on 13 December 2024. However, only a few provisions apply from this
date. The entirety of the Regulation will apply on 14 December 2027, three years after entry into force.™
This means that the point at which any forced labour products will start to be banned from the EU mar-
ket will be from 14 December 2027.

Although the Regulation has entered into force, there is still some way to go before it is fully implemen-
ted. The Regulation will be directly applicable in all EU Member States, but the Regulation will take
full effect after three years and the enforcement can begin only then. Meanwhile, Member States need
to designate “competent authorities” which will have the responsibility to oversee implementation and
enforcement of the Regulation, and the European Commission needs to draft “implementing and dele-
gated acts” and draw up guidelines to support implementation. Two years after the Regulation is fully
applicable, the Commission must review its enforcement and implementation.

Commission guidelines

The Commission will publish guidelines to provide support to companies, competent authorities, customs
authorities, Member States and stakeholders.' The guidelines will be drafted in consultation with sta-
keholders and made available by 14 June 2026 and be regularly updated. The guidelines will also be con-
sistent with guidelines provided in relation to other relevant EU law. We believe it is important that these
guidelines encourage best practice and are worker-centred. Below we highlight recommendations on
these guidelines in relation to how the Regulation works and the key areas of focus in this analysis.

The forthcoming guidelines of notable interest to us are: ™

. Guidance for businesses on due diligence in relation to forced labour, including forced child labour™

. Guidance for businesses on best practices for bringing to an end and remediating different types
of forced labour™

. Guidance for competent authorities on the practical implementation of the Regulation, particu-

larly in relation to the risk database, pre-investigation and investigation, including benchmarks
for assisting competent authorities in their risk-based assessments of investigations and guide-
lines on the applicable standard of evidence'® [see > [nvestigations and evidentiary standards]

. Information on risk indicators of forced labour, including on how to identify them, which will be
based on independent and verifiable information, including reports from international organisa-
tions, in particular the ILO, civil society, business organisations and trade unions, and on expe-
rience from implementing EU legislation setting out due diligence requirements with respect to
forced labour"

10 For example, the provision that obligates Member States to provide information on their chosen
competent authorities to implement and enforce the Regulation is applicable from 13 December
2024. Article 39 outlines that Articles 5(3), 7, 8, 9(2), 11, 33, 35 and 37(3) apply from the date of
entry into force. Article 5(3) relates to Member States providing information on competent au-
thorities within one year of the Regulation’s entry into force.

1 Article 39.

12 Article 11.

13 Other guidelines include guidance for customs authorities and companies for the practical im-
plementation of the additional information being provided to customs authorities (Article 27 and,
where appropriate, any other provision laid down in Section II of Chapter V (Enforcement: Cus-
toms Authorities) of the Regulation) (Article 11(d)); guidance for companies and product suppliers
on how to engage in dialogue with competent authorities pursuant to Chapter III (Investigations),
in particular on the type of information to be submitted (Article 11(g)); further information to
facilitate the competent authorities” implementation of and the company’s compliance with this
Regulation (Article 11(j)).

14 Article 11(a).

15 Article 11(b).

5 16 Article 11(0).
17 Article 11(e).
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. Guidance for businesses on due diligence in relation to state-imposed forced labour™
. Guidance on how to submit information to the “single information submission point”®
. Guidance for Member States on the method for calculating financial penalties and

the applicable thresholds?®

Review of the Regulation

Article 38 (Evaluation and review) requires the Commission to review the enforcement and implementa-
tion of the Regulation. The Commission must submit its first report by 14 December 2029 (and every five
years thereafter).?! The review clause does not limit which areas of the Regulation should be assessed
nor which amendments may need to be considered. Instead, the provision outlines that the evaluation
shall include an assessment of particular areas such as the effectiveness of the Regulation, the impact on
victims of forced labour and the need for a specific mechanism to address and remediate forced labour.?2
Reviews can inform future amendments of the Regulation.

14 June
Guidelines
published 14 December
4 First report
13 December Risk reviewing
Entry database the
into force published Regulation
2025 2026 2029
14 December 14 December
Compentent Full
authorities application.
appointed Enforcement
by Member begins
States

18 Article 11(f).
19 Article 11(h).

20 Article 11(i).
6 21 Article 38(1).

22 This includes an impact assessment for such a mechanism.



Understanding the EU Forced Labour Regulation

How the Regulation works

Subject matter and scope

The Regulation is “product-based” and prohibits products made with forced labour from being imported
into, sold (including online?3) within, or exported from the EU.2* A “product made with forced labour”
is defined broadly as any product for which forced labour has been used in whole or in part at any stage
of its supply chain.?® The Regulation extends to inputs at all stages of the production chain and applies
to all products regardless of sector or origin. It will also apply to all importers or exporters, regardless
of size.?® Unfortunately, the Regulation does not apply to where forced labour is found in the services
linked to the journey of a product, such as transport, warehousing and logistics, despite the extremely
high risk for labour exploitation and forced labour at these specific stages.?’

In order to define forced labour, the Regulation refers to the ILO definition of forced labour,?® namely
“all work or service which is exacted from any person under the menace of any penalty and for which
the said person has not offered himself voluntarily.”2® The definition requires two separate components:
involuntariness and coercion. Forced labour therefore means both the absence of a worker’s free and
informed consent to take a job (i.e. a person may be misled on working or living conditions associated
with the job), but also the worker’s ability to leave at any time, as well as a sort of coercion which can
be physical (e.g. imprisonment) or psychological (e.g. a threat to a family member, or the threat of being
reported to the authorities).

Recital 20 clarifies that the ILO ‘Hard to see, harder to count” guidelines®® represent the most common
signs that point to the possible existence of forced labour and should be taken into account when asses-
sing the existence of forced labour.

Forced Labour Single Portal

Central to enforcement is the Forced Labour Single Portal which will consolidate all relevant informa-
tion and resources. The Commission will set up and regularly update a single website making available
to the public, in all the official languages of the institutions of the EU, the following information:

. Information on the component authorities: the names, addresses and contact details

. All guidelines, such as how to identify risk indicators of forced labour; on due diligence in rela-
tion to forced labour, taking into account various supplier types and industry sectors; as well as
on best practices for bringing to an end and remediating different types of forced labour
[see > Commission guidelines]

. A risk database with information on forced labour risks in specific geographic areas or specific
products or groups of products [see » Risk database]
. A list of publicly available information sources of relevance for the implementation of the Regu-

lation, including sources with disaggregated data on the impact and victims of forced labour, such
as gender-disaggregated data or data about forced child labour, allowing identification of age- and
gender-specific trends

23 Article 4.

24 Article 3.

25 Article 2(7).

26 Article 2(9).

27 Anti-Slavery International and ECCHR, ‘Anti-Slavery International and European Center for Constitu-
tional and Human Rights response to the European Commission Call for Evidence on the proposed EU
forced labour instrument to “keep the EU market free from products made, extracted or harvested with
forced labour, whether they are made in the EU or elsewhere in the world.”” (June 2022), available at:
antislavery.org/reports/our-response-to-the-european-commission-call-for-evidence-on-the-pro-
posed-eu-forced-labour-instrument/ (accessed 18 December 2024).

28 Article 2(1).

29 Article 2 of ILO Convention (No.29) concerning forced or compulsory labour, as modified by the
Final Articles Revision Convention 1946 (adopted 28 June 1930, entered into force 1 May 1932)

39 UNTS 55, available at: normlex.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO:
:P12100_ILO_CODE:C029 (accessed 18 December 2024).
30 ILO, ‘Hard to see, harder to count: Handbook on forced labour surveys’ (27 February 2024), avail-
7 able at: ilo.org/publications/hard-see-harder-count-handbook-forced-labour-surveys
(accessed 18 December 2024).


https://www.antislavery.org/reports/our-response-to-the-european-commission-call-for-evidence-on-the-proposed-eu-forced-labour-instrument/
https://www.antislavery.org/reports/our-response-to-the-european-commission-call-for-evidence-on-the-proposed-eu-forced-labour-instrument/
https://normlex.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C029
https://normlex.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C029
https://www.ilo.org/publications/hard-see-harder-count-handbook-forced-labour-surveys
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. The single information submission point is where submissions or petitions can be made, which
can then lead to investigations [see > Single information submission point]
. Enforcement decisions, such as any decision to ban a product, any withdrawal of a ban, and the

result of reviews

Single information submission point

To facilitate stakeholders submitting information, the Commission will establish a centralised infor-
mation point.3! Submissions can be made by any person or group, such as an individual, whistleblowers,
workers’ representatives, civil society organisations, or even a company.3? Those submitting informa-
tion can be referred to as petitioners.

The Regulation specifies that submissions have to contain information on the company or products
concerned, provide the reasons and evidence substantiating the allegation of forced labour and, where
possible, supporting documents.® Under the Regulation, the Commission will discard any submissions
that are “manifestly incomplete, unfounded or made in bad faith” and distribute the remaining submis-
sions to the relevant competent authority.* The relevant competent authorities will be notified and will
be responsible for assessing the information.3® The lead competent authority may ask the petitioner for
more information®® and will contact petitioners with the outcome “as soon as possible”.3” Where there
is “a significant lapse of time” between submission of information and a decision to proceed with an
investigation, the petitioner may be consulted to verify whether the situation has changed significantly.®®

Article 32 provides that the identity of those providing information will be treated as confidential, while
Recital 38 outlines that “adequate measures” should be put in place to protect petitioners and any person
associated with the submission or information within it, including from retaliation. The Commission can
disclose general information, but this must be done in a way that does not reveal the identity of those provi-
dinginformation.®® The EU Whistleblowing Directive® is also referred to, which protects whistleblowers
that have a work-related relationship with a company (such as current or former workers). It does not cover
awider definition of human rights defenders nor any external individual or group reporting forced labour.

Further guidance on how to submit information to the information point will be made available by the
Commission in June 2026.4![see - Flow chart on investigations]

Risk database

The Commission has to establish an indicative and non-exhaustive database of forced labour risk areas

or products.*? This would signal to companies where possible forced labour risks in their supply chains

are. It is also a key source of information for the Commission and other competent authorities in inves-
tigating possible violations of the prohibition to place products made with forced labour on the market.
[see > Pre-investigations| The database will be made publicly available through the Forced Labour Sin-
gle Portal. [see > Forced Labour Single Portal]

The database will identify forced labour risks in specific geographic areas or with respect to specific pro-
ducts or product groups, and identifying widespread and severe forced labour risks will be prioritised.3 The
database will also indicate specific economic sectors in specific geographic areas where there is reliable and
verifiable evidence of state-imposed forced labour. [see > What is state-imposed forced labour?| However, it
isexplicitly stated that the database will not publicly disclose information that names any companies directly.

The information included in the database is to be based on independent and verifiable information from
international institutions, such as the ILO and the UN, as well as research or academic institutions.*

31 Article 9.

32 Article 9(2).
33 Article 9(2).
34 Article 9(3).
35 Article 9(4).
36 Article 9(5).
37 Article 9(4).
38 Article 9(6).
39 Article 32(3).
40 This is an existing EU Directive 2019/1937.
4 Article 11(h).
42 Article 8.

8 43 Article 8(1).
44 Article 8(2).
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Of note is that media or civil society organisations are not explicitly named as a source of information.
This is a concern to us, given the vast research and evidence provided by media and civil society organi-
sations on forced labour globally. It is therefore important that such reports are also included in the data-
base. For example, the vast majority of sources used in the US Department of Labor’s “List of Goods

Produced by Child Labor or Forced Labor” come from civil society and trade unions.*®

Investigations and evidentiary standards

The enforcement of the prohibition on products made with forced labour will be carried out by Member
State competent authorities and the Commission. The process in which the investigation will be carried
out is broken down in multiple steps.

Allocation of investigation and cooperation

The investigations will be allocated to a “lead competent authority” being either a Member State’s compe-
tent authority or the Commission.*® Where the suspected forced labour takes place outside of the EU, the

Commission is the lead competent authority.4” However, where the suspected forced labour takes place

within a Member State, the competent authority of the Member State is the lead competent authority.*

These competent authorities,and customs authorities where appropriate, will cooperate through a newly
founded Union Network Against Forced Labour Products.#® This should provide a “platform for struc-
tured coordination and cooperation between the competent authorities of the Member States and the

Commission, and for streamlining the enforcement of this Regulation, within the Union, thereby making

enforcement more effective and coherent.”*® The Network will be responsible for the coordination and har-
monization of best practices within the EU but also with third countries. Within the framework, the com-
petent authorities can coordinate investigations, as well as during all phases of the investigation using the

information and communication system.® The European Agency for Fundamental Rights, the European

Labour Authority, authorities of third countries, experts and stakeholders—including representatives from

trade unions and other workers’ organisations, civil society and human rights organisations, business orga-
nisations, international organisations—can be invited to attend meetings of the Network or to provide writ-
ten contributions.5?

Pre-investigations based on arisk-based approach

The Regulation’s process includes a pre-investigation stage which is a “preliminary phase of investiga-
tions” before initiating a full investigation.®® A pre-investigation can be triggered reactively, because of
a submission via the single information submission point, [see > Single information submission point| or
by one of the competent authorities. The enforcement is based on a “risk-based” approach,®* followed by
a product-specific investigation. This means that when initiating and conducting the pre-investigation
phase, the competent authority will assess the severity of the situation, using the following criteria:

1 The scale and severity of the suspected forced labour, including whether state-imposed
forced labour could be a concern

2 The quantity or volume of products placed or made available on the EU market

3 The share of the part of the product suspected to have been made with forced labour
in the final product

45 US Department of Labor, ‘List of Goods Produced by Child Labor or Forced Labor’, available at:
dol.gov/agencies/ilab/reports/child-labor/list-of-goods (accessed 10 January 2024).

46 Article 15.

47 Article 15(1).

48 Article 15(2).

49 Article 6.

50 Article 6(1).

51 Article 7 and Article 16. This system already exists for the collection, processing and storage of
information, on issues relating to the enforcement of EU harmonisation legislation as outlined in
Article 34 of an existing EU Regulation 2019/1020.

52 Article 6(8).

Article 17.

53
9 54 Article 14.
55 Article 14(2).


https://www.dol.gov/agencies/ilab/reports/child-labor/list-of-goods
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Competent authorities will prioritise products suspected of being made with forced labour and assess
the likelihood of a violation based on:%®

. Information in the information and communication system® including past enforcement actions

. The risk database which lists forced labour risk areas and products [see > Risk database]

. The risk indicators of forced labour contained in the guidelines issued by the Commission 58

. Submissions made by petitioners via the single information submission point
[see > Single information submission point]

. Information received by other competent authorities (e.g. authorities in relation to CSDDD
[see - Relationship between the CSDDD and the Regulation], labour or health)

. Information resulting from meaningful consultations with stakeholders including civil society

organisations and trade unions

Lead competent authorities will request information from the companies under assessment (and other
suppliers if relevant) on the relevant actions taken to identify, prevent, mitigate, bring to an end or reme-
diate risks of forced labour in their operations and supply chains.®® Companies will have 30 working
days to respond to this request.®® However, the lead competent authority can choose not to make such
arequest if it would jeopardise the outcome of the assessment. Lead competent authorities may also
request information from other relevant stakeholders, including relevant petitioners.

Investigations

If, during the pre-investigation, the lead competent authority finds a “substantiated concern”, namely
when they possess objective and verifiable information to suspect that the products were likely made
with forced labour, they will launch an investigation.®'

This differs from the US Tariff Act where an investigation is initiated when it appears to be warranted by the

circumstances, which is a significantly lower threshold to satisfy. In addition, areas identified in the Regula-
tion as being “highrisk” of being made with forced labour by the Commission are not subject to areversal of
the burden of proofasin the US Uyghur Forced Labor Prevention Act (UFLPA) which applies under section

307 of the US Tariff Act of 1930. The UFLPA establishes a “rebuttable presumption” that any goods produced

or manufactured wholly or in partin the Uyghur Region or by certain identified entities, are made with forced

labour,and are therefore subject to an import prohibition. Thus, the mere fact that goods have any inputs from

the Uyghur Region will spark an enforcement action by US Customs and Border Protection.

When launching an investigation, the lead competent authority will inform the concerned companies and, if
necessary, request relevant information. 82 However, when requesting information, the lead competent autho-
rity is supposed to prioritise companies which are situated “‘as close as possible to where the forced labour is

likely occurring” in the supply chain, while also taking into account the size and capacity of the companies,
the quantity of products concerned, the complexity of the supply chain,and the scale of the suspected forced

labour.8® Companies will have a deadline between 30 and 60 working days, as determined by the lead compe-
tent authority, to submit the requested information. %4 The lead competent authority can also interview or coll-
ectinformation from any relevant stakeholders®® and, in exceptional cases, perform field inspections. 6

56 Article 14(3).

57 Article 7. This system already exists for the collection, processing and storage of information, on
issues relating to the enforcement of EU harmonisation legislation as outlined in Article 34 of an
existing EU Regulation 2019/1020.

58 Article 11(e). [see Commission guidelines]

59 Article 17(1).

60 Article 17(2).

61 The lead competent authority will conclude the pre-investigation within 30 working days from the
date of receipt of the information submitted by the companies (Article 17(3)).

62 Within 3 working days of the date of the decision to initiate the full investigation (Article 18(1)).

63 Article 18(3).

64 Article 18(4).

1 0 65 Article 18(5).
66 Article 19.
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Decision-making

The lead competent authority will assess all information and evidence gathered during the investiga-
tion stages and “establish”” whether the products have been made with forced labour and are therefore in

violation of Article 3 (Prohibition of products made with forced labour).®” The lead competent authority
can also establish that Article 3 has been violated on the basis of any other facts available where it was

not possible to gather information and evidence during the investigation stages,®® in particular where in

response to a request for information, a company or a public authority:®®

. Refuses to provide the information requested without a valid justification;
. Fails to provide the information requested within the time limit prescribed without a
valid justification;
. Provides incomplete or incorrect information with the objective of blocking the investigation;
. Provides misleading information; or
. Otherwise impedes the investigation, including when a risk of state-imposed forced labour is

identified during the preliminary phase of the investigation or the investigation itself.

The lead competent authority will “endeavour” to adopt a decision within 9 months from the date the
investigation was initiated or otherwise close the investigation.”® Where the Commission is the lead
competent authority, it shall adopt decisions (enforcement decisions and any withdrawal of decisions)
by using implementing acts.”" Implementing acts are acts which either have a general scope or deal with
a specific case. They lay down rules to ensure uniform conditions for implementing EU law in all Mem-
ber States. They are adopted by the Commission, but they cannot modify anything in the relevant origi-
nal EU instrument. In adopting an implementing act, the Commission will be assisted by a committee.”?

Consequences of a successful forced labour investigation
If the investigation leads to the determination that the products were made with forced labour, the lead
competent authority will adopt a decision which contains three measures:”®

. A ban on placing or making available the products concerned on the EU market and
exporting them;

. A requirement for companies to withdraw the targeted products from the EU market
(including products already on the market); and

. A requirement for companies to dispose of the respective products or, if parts of the product

are made with forced labour, a requirement to dispose of those parts.

These measures are only applicable after the determination that the products were made with forced

labour. Companies must comply within “reasonable time limits” which will be at least 30 working days

or at least 10 working days for perishable goods, animals and plants.” The ban will apply to all compa-
nies placing or making available the product on, or exporting the product from, the EU market, and not

only to those which were investigated.”

For “critical” products made with forced labour, the company can be ordered to withhold the product
“for a defined period of time, which shall be no longer than the time necessary to eliminate forced labour
with regard to the product concerned, at the cost of the [company]”.”® Once forced labour has been elimi-
nated—without changing the product and by having ended the forced labour as identified in the decis-
ion—the product can be put on the market again. Products are considered “critical” if they are:

67 Article 20(1).

68 Article 20(2), in relation to Article 17(1) and Article 18(3).

69 Article 20(2).

70 Article 20(1).

7 Article 20(6) and Article 21(4).

72 The Regulation empowers the Commission to issue implementing acts for a number of issues
ranging on the procedural rules, templates and details for the submission of information on al-
leged violations, the rules and details of the use of the information and communication system,
the details of the content of enforcement decisions by the Commission and national competent
authorities, and the arrangement and details for providing information about specific products or
product groups to customs authorities (Recital 62).

73 Article 20(4).

74 Article 20(1)(b).

11 75 Article 26(3).
76 Article 20(5).
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. Part of the list of sectors established in the EU’s Net Zero Industry Act;”

. Part of the Commission Recommendation of 3 October 2023 on critical technology areas for
the EU’s economic security for further risk assessment with Member States;”® or

. Part of the products listed in the EU’s Critical Raw Materials Act.”

Reviews

Companies affected by a decision can request a review of that decision at any time.8® Such a request
must contain new information which demonstrates that forced labour has been eliminated from their
operations or supply chain with respect to the banned products.®! The lead competent authority will take
a decision on the request within 30 working days of receiving it.82 If companies eliminate forced labour
from their supply chains, the decision to ban products may be withdrawn and those banned products can
be admitted back on the EU market.83

Additional sanctions

Where companies do not comply with a decision (by failing to take the banned products off the market and
dispose of them), they can be fined.® The Member State competent authorities will need to be empowe-
red to determine and implement the penalty, which needs to be effective, proportionate and dissuasive.8®

77 Regulation (EU) 2024/1735 of the European Parliament and of the Council of 13 June 2024 on estab-
lishing a framework of measures for strengthening Europe’s net-zero technology manufacturing
ecosystem and amending Regulation (EU) 2018/1724 [2024] OJ L 28.6.2024, available at:
data.europa.cu/eli/reg/2024/1735/0j (accessed 20 December 2024).

78 Commission Recommendation (EU) 2023/2113 of 3 October 2023 on critical technology areas for
the EU’s economic security for further risk assessment with Member States [2023] OJ L 11.10.2023,
available at: data.curopa.cu/eli/reco/2023/2113/0j (accessed 20 December 2024).

79 Regulation (EU) 2024/1252 of the European Parliament and of the Council of 11 April 2024 es-
tablishing a framework for ensuring a secure and sustainable supply of critical raw materials and
amending Regulations (EU) No 168/2013, (EU) No 2018/858, (EU) 2018/1724 and (EU) 2019/1020
[2024] OJ L 3.5.2024, available at: data.curopa.cu/eli/reg/2024/1252/0j (accessed 20 December 2024).

80 Article 21.

81 Article 21(1).

82 Article 21(2).

83 Article 21(3).

1 2 84 Article 37.
85 Article 37(1)-(2).
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International cooperation

Article 13 outlines that the Commission must cooperate and exchange information with authorities of third

countries (including those with similar legislation),international organisations, civil society representatives,
trade unions, business organisations and other relevant stakeholders. However, it has significant discretion on

ifand when it does so. The Regulation states that cooperation with authorities of third countries should take

placeinastructured way and gives a preference to existing dialogues with third countries.® This includes

humanrights and political dialogues, dialogues on the implementation of trade and sustainable development

commitments oftrade agreements or the Generalised Scheme of Preferences,and EU development coopera-
tioninitiatives. However, we believe thatanumber of these existing dialogues may not be sufficiently appropri-
ate oreven applicableto certain countries and thus specific dialogues will need to be created onanad hoc basis.

Content-wise, such cooperation may include exchanges of information on forced labour risks such as
those identified in the database, and on decisions to ban products, but will not include information on
ongoing investigations.®” International cooperation can also include the development of cooperation ini-
tiatives and accompanying measures to support relevant stakeholders® in their efforts to root out forced
labour from global supply chains, as well as the creation of enabling environments in third countries to
promote and protect human rights.3°

Relationship between the CSDDD and the Regulation

The Regulation can be seen as part of a broader approach to address forced labour in companies’ ope-
rations and supply chains, including in the recently introduced Corporate Sustainability Due Diligence
Directive. In order to avoid duplication with the CSDDD, the Council of the European Union and Euro-
pean Parliament have decided not to impose specific additional mandatory due diligence requirements
in relation to forced labour in the Regulation. The CSDDD already lays out detailed obligations for due
diligence to identify, prevent, mitigate and account for actual and potential adverse impacts on human
rights, including forced labour. The Annex to the CSDDD explicitly lists slavery and forced labour as a
violation of (human) rights, aligning with relevant international agreements.

However, the CSDDD primarily focuses on corporate conduct and due diligence procedures for very
large companies. The Regulation prohibits the placement of products made with forced labour on the
EU market or the export of such products from the EU market. The Regulation therefore has broader
coverage in terms of company size, potentially covering all companies.

Nonetheless, companies are encouraged to conduct human rights due diligence, regardless of whether
they are subject to the CSDDD. While doing so may not prevent or address all instances of forced labour
in the supply chain, it may be one effective strategy to reduce the risk of forced labour occurring and
thus products being sanctioned under the Regulation. While enforcement under the Regulation looks
at the existence of forced labour in the supply chain independent of the due diligence conducted by the
company, the quality of the due diligence will help steer the risk-based approach of the pre-investigation
stage in particular. [see > Pre-investigations|

The Regulation can act as an additional enforcement measure to compel companies whose products
are intended/destined for the EU market to undertake preventative actions and encourage the provision
of remedy to victims of forced labour. We also view the use of the Regulation as appropriate for when
‘on the ground’ interventions as part of human rights due diligence efforts to address forced labour are
not feasible, not reasonably expected to address the forced labour, simply impossible (as, for example,
in cases of state-imposed forced labour), or have proven to have failed and urgent remedy is necessary.

The Commission must publish guidelines on effective due diligence practices to aid compliance with
this Regulation.®® These guidelines must take into account the specific challenges for micro, small and
medium-sized companies,® which are not subject to CSDDD obligations but are encouraged to conduct
such due diligence.

86 Article 13(2).

87 Article 13(2) and Recital 37.

88 Article 13(3) lists these as companies, in particular small and medium-sized enterprises,
as well as civil society organisations, social partners and third countries.

89 Article 13(3) and Recital 37.

1 5 90 Article 11(a).
91 Recital 32.
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Finally, the Regulation does not impose civil liability on companies that fail to comply with their
due diligence obligations regarding forced labour. Instead, it foresees the withdrawal of products

from the market and additional penalties if companies try to circumvent enforcement decisions.
[see > Additional sanctions] In contrast, the CSDDD provides possibilities for administrative enforce-
ment and civil enforcement through litigation, holding in scope companies liable for damages caused

by breaches of their obligations including those related to forced labour. Therefore, companies that fall

under both the Regulation and the CSDDD can be held liable under the CSDDD through civil litigation,
in addition to facing administrative sanctions under both instruments if they are linked to forced labour
without performing adequate due diligence to identify, address and possibly remediate it.

16
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Evaluation and recommendations

The Regulation has a broad scope, with the potential to ban all products made with forced labour from
any company (regardless of size, location or sector) from the EU market. However, gaps in the Regu-
lation mean that implementation and enforcement must be meaningful for the fullest impact, coupled
with support to workers and communities in affected contexts to use the Regulation for their bene-
fit. For instance, there is no requirement of remediation as a precondition to lifting a ban, which is a
missed opportunity to ensure the Regulation secures a tangible impact on the lives of the people in
forced labour. [see > Remediation| There is also a very high level of proof required to impose a ban.
[see > Investigations and evidentiary standards] Our analysis below focusses on key areas and we high-
light recommendations.

Stakeholder engagement
Stakeholders are referred to in the Regulation, with stakeholder engagement included in certain areas.
Measures of stakeholder engagement include:

. Lead competent authorities may consult with relevant stakeholders, including the persons or
associations having submitted information, in the preliminary phase of investigations® and
during the full investigation®®

. Experts and stakeholders (including trade unions, civil society and human rights organisations)
may be invited to attend Union Network Against Forced Labour Products meetings or to provide
written contributions

. All guidelines to be developed and reviewed by the Commission must be in consultation with rele-
vant stakeholders®®

Stakeholders can also submit information on alleged violations of Article 3 (Prohibition of products made
with forced labour) via the single information submission point. [see > Single information submission point]

Stakeholders are not defined anywhere in the Regulation. While this potentially allows for a broad range
of stakeholders to be consulted, it runs the risk that consultation with affected stakeholders will not be
prioritised in the pre-investigation and investigation process. This is particularly important given that
no mention is made in the Regulation of any consultation with workers potentially affected by forced
labour, even in cases where the company under scrutiny is informed and required to provide informa-
tion about the due diligence measures enacted.®®

Additionally, there is no express requirement to take into account the particular needs of stakehol-
ders from groups or populations at heightened risk of vulnerability or marginalisation (where speci-
fic contexts or intersecting factors create additional barriers to participation and access to justice). In
the context of forced labour, this can include migrant workers, casual, temporary and seasonal workers,
homeworkers, workers from marginalised groups such as Indigenous Peoples, people of lower castes or
ethnic minorities, illiterate workers, women and children.

92 Article 17(1)—"“Lead competent authorities may request information on those actions from other
relevant stakeholders, including the persons or associations having submitted relevant, factual,
and verifiable information pursuant to Article 9 and any other natural or legal persons related to
the products and geographical areas under assessment, as well as from the European External
Action Service and Union Delegations in relevant third countries.”

93 Article 18(5)—"“Lead competent authorities may collect information from or interview any rel-
evant natural or legal person who consents to be interviewed for the purpose of collecting infor-
mation relating to the subject matter of the investigation, including relevant [companies] and any
other stakeholders.”

94 Article 6(8).

95 Article 11.

1 7 96 Recital 43 outlines that other relevant stakeholders include those that
submitted relevant information to competent authorities.
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While stakeholder engagement is incorporated into the investigation stages under the Regulation, compe-
tent authorities are granted discretion (rather than required) to engage with stakeholders, as well as choose

with which stakeholders. Considering the importance of determining the existence or elimination of forced

labour, it is crucial to not rely solely on professed due diligence actions by companies, including social audits

and certification bodies, as they are wholly ineffective at identifying forced labour. %’ Instead, the views of
workers and trusted representatives can give accurate insight into whether forced labour is present and/or
has been eliminated, and whether effective steps are in place to prevent it. It is therefore crucial that when it

comes to implementation of the Regulation, competent authorities consistently prioritise engagement with

affected stakeholders and their representatives.

Additionally, the Regulation does not explicitly account for situations in which effective engagement

with affected stakeholders is not reasonably possible. We believe that in such situations, credible repre-
sentatives of affected communities/workers and experts should be consulted with. Experts should

include civil society organisations, trade unions, individuals or other entities defending human rights

who can provide credible insights.%8

State-imposed forced labour

It is extremely important for engagement with representatives and experts to take place where enga-
gement with affected stakeholders is credibly unfeasible. In situations of state-imposed forced labour,
credible engagement with workers on the ground is almost impossible. This is due to the repressive poli-
tical contexts in which state-imposed forced labour often takes place, such as in Turkmenistan and the
Uyghur Region where there are security risks and freedoms are severely constrained.

Recommendations

Through the upcoming Regulation implementation and the guidance, in the outline of the procedures

and evidence required, the Commission should require that the veracity and validity of the informa-
tion provided by the company (during the investigation stages or in any review of a ban) be triangulated

with potentially affected workers, either directly or indirectly. Engagement with affected stakeholders

is particularly important when considering lifting a ban, as they can verify if forced labour has been eli-
minated, including risk of recurrence and what, if any, remediation has taken place. [see » Remediation|

Article 11(c) outlines that the Commission will issue guidance for competent authorities on the practical
implementation of Articles 17 (Preliminary phase of investigations) and 18 (Investigations). Stakehol-
der engagement is referred to in both Articles 17 and 18. The Commission should therefore ensure that
these guidelines provide concrete instruction on meaningful engagement with stakeholders, explicitly
including engagement with affected stakeholders, while paying particular attention to the needs, inte-
rests and safety of groups in situations of heightened vulnerability.

97 Anti-Slavery International, ‘The inadequacies of social auditing: why we need worker-led solutions’
(16 February 2022), available at: antislavery.org/latest/social-auditing-inadequate-why-we-need-
worker-led-solutions (accessed 31 October 2024). See also, Transparentem, ‘Hidden Harm: Audit
Deception in Apparel Supply Chains and the Urgent Case for Reform’ (October 2021), available
at: transparentem.org/wp-content/uploads/2021/09/Hidden-Harm-Audit-Deception-in-Apparel-
Supply-Chains-and-the-Urgent-Case-for-Reform.pdf (accessed 31 October 2024); Human Rights
Watch, 'Bangladesh: Social Audits Shortchange Workers’ (14 September 2023), available at:
hrw.org/mews/2023/09/14/bangladesh-social-audits-shortchange-workers (accessed 31 October
2024); Human Rights Watch, ““‘Obsessed with Audit Tools, Missing the Goal: Why Social Audits
Can’t Fix Labor Rights Abuses in Global Supply Chains’ (November 2022), available at: hrw.org
sites/default/files/media_2022/11/Social_audits_brochure_1122. WEBSPREADS_0.pdf (accessed

1 8 31 October 2024).
98 This is accounted for in the CSDDD under Article 13(4) and Recital 65.
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Remediation

Recital 36 defines remediation as “the restitution of the affected person or persons or communities to a
situation equivalent or as close as possible to the situation they would be in had forced labour not occur-
red, proportionate to the company’s implication in the forced labour, including financial or non-financial
compensation provided by the company to a person or persons affected by forced labour and, where appli-
cable, reimbursement of the costs incurred by public authorities for any necessary remedial measures.”

Despite the acknowledgement of the right to an effective remedy as fundamental to business-related
human rights violations, including forced labour,® the Regulation does not require remediation as a pre-
requisite to lift a ban on products made with forced labour.’® Remediation is only included in the Regu-
lation as a voluntary requirement. Were the law to include remedy as a precondition to lifting a ban, this
would encourage a worker-centred focus and positive impact on affected workers, as well as the preven-
tion of the recurrence of forced labour in the future.’

However, the Regulation does create an incentive to remediate. At the preliminary stage of investigation,
[see > Pre-investigations| companies will be asked to provide information on their due diligence efforts,
including any remediation measures taken.'2 Article 17(5) essentially provides for the possibility that a
full investigation will not be pursued if the company under scrutiny demonstrates that it has mitigated,
prevented or brought to an end the risk of forced labour. While remediation is not explicitly referred to
here, it is important to note that for certain indicators of forced labour, in order to end that forced labour,
itis necessary to provide remedy. For instance, where illegal wage deductions need to be paid or in situ-
ations of bonded labour, particularly for migrant workers, where the repayment of unfair recruitment
fees is necessary to eliminate the debt for each worker.

Additionally, the Union Network Against Forced Labour Products is tasked with collecting data from
all companies that have had products banned on what remediation was provided.'® [sce > Allocation of
investigation and cooperation| Similarly, although this does not create an obligation to remediate, the
data will be used as part of the review process '™ to assess the impact of the Regulation and whether a
specific mechanism to address and remediate forced labour is needed.'®®

Recommendations

The implementing act and guidance in relation to the procedural aspects of investigations should ensure
that companies are incentivised to provide remedy to workers and that companies having done so will
not be sanctioned.

Pursuant to Article 11(b), the Commission will provide guidance for companies on best practices for
bringing to an end and remediating different types of forced labour. It is important that these guideli-
nes articulate remediation requirements in line with international standards, ensuring a range of reme-
diation measures, both procedural as well as substantive. It is important that affected workers and their
credible representatives are involved in defining the parameters of remedy, and that the final remedy is
commensurate with the nature and severity of the circumstances. Further, it must be emphasised that
all remediation measures involve verification from workers or independent monitoring by trade unions
and civil society organisations that represent or work with affected workers. This would ensure that the
measures adequately address the specific needs of affected workers.

99 Recital 3.

100  Article 21(3), and Article 20(5) for critical products.

101 In our model law we advocated for (model law Article 16(3)) evidence of remediation measures
to include evidence of one or more of the following: a) financial and non-financial compensation,
including compensation based on the duration and extent of the forced labour, and any harms
suffered; b) restitution for the victims, to restore their position before the forced labour took place
(for example, returning their passport); c) rehabilitation (for example, provision of treatment or
counselling); d) forced labour; and where it is accompanied by one or more of the above measures,
apologies.

102 Article 17(1).

103 Article 6(7)(0).

104  Article 38(1), the review will take place two years after the application (implementation) of the

1 9 Regulation (by 14 December 2029) and every five years thereafter.

105 Article 38(3)-(4).


https://www.antislavery.org/reports/progressing-the-proposed-eu-regulation-on-prohibiting-products-made-with-forced-labour-a-model-law/
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State-imposed forced labour

In the context of state-imposed forced labour, companies are unable to support the direct provision of
remedy to workers. As an alternative, we recommend that companies that have contributed to or profi-
ted from state-imposed forced labour engage with representatives of the affected community to provide
financial aid to affected refugees.

Responsible disengagement

Import bans can carry the risk of encouraging full disengagement by EU companies from suppliers or
‘risky’ contexts—instead of supporting efforts to address the root causes of forced labour and improve
the situation.'®

Recital 59 accounts for this risk somewhat, outlining that “lead competent authorities should take into

due consideration the risk of disengagement by [companies] who are either related to products or regi-
ons in the database, or who have had their product removed from the Union market, as well as the conse-
quences on affected workers.” As such, lead competent authorities should “where appropriate, support

[companies] in adopting and carrying out measures suitable and effective for bringing forced labour to

an end.” Recital 59 also outlines that responsible disengagement includes complying with collective

agreements and articulating escalation measures.

Acknowledgement of the risk of disengagement and possible consequences for workers is a welcome
inclusion in the final text. It is therefore key that when it comes to implementation of the Regulation,
prior to issuing a product ban, the competent authorities consult with credible, independent and legiti-
mate representatives of potentially affected stakeholders, to assess the consequences of disengagement.
We believe that should a ban be issued, this assessment should determine—as much as possible—
suitable and effective measures for bringing forced labour to an end, including remediation measures.
[see > Remediation]

While the Regulation does not require companies to disengage responsibly, the CSDDD does include

provisions of responsible disengagement for in scope companies.'” [see > Relationship between the

CSDDD and the Regulation| Under the CSDDD, companies are required to consider the impact of disen-
gagement prior to making a decision to terminate a business relationship; and where a decision to disen-
gage is made, steps to prevent, mitigate or end the impacts of disengagement must be taken.'®® However,
not all companies that will be affected by the Regulation will be under the scope of the CSDDD. There-
fore, how companies should approach responsible disengagement must be addressed in the Regulation

guidelines.

Article 11(b) provides that best practice guidance will be made available for companies for bringing to
an end and remediating different types of forced labour. Recital 36 explains that such guidance should
also include responsible disengagement.

106  Anti-Slavery International and ECCHR, ‘Anti-Slavery International and European Center for
Constitutional and Human Rights’ position on import controls to address forced labour in sup-
ply chains’ (June 2021) pg. 4, available at: antislavery.org/reports/anti-slavery-international-and-
european-center-for-constitutional-and-human-rights-position-on-import-controls-to-address-
forced-labour-in-supply-chains/ (accessed 29 October 2024); Anti-Slavery International and
ECCHR, ‘Anti-Slavery International and European Center for Constitutional and Human Rights
response to the European Commission Call for Evidence on the proposed EU forced labour in-
strument to “keep the EU market free from products made, extracted or harvested with forced
labour, whether they are made in the EU or elsewhere in the world.”” (June 2022) pg. 5, available
at: antislavery.org/reports/our-response-to-the-european-commission-call-for-evidence-on-the-
proposed-eu-forced-labour-instrument/ (accessed 29 October 2024).

107 Articles 10(6) and 11(7).

108  For a more detailed analysis of responsible disengagement under the CSDDD, see, Anti-Slavery

International, ‘EU Corporate Sustainability Due Diligence Directive: Anti-Slavery Internation-
20 al’s analysis’” (October 2024) pgs. 29-31, available at: antislavery.org/reports/analysis-of-the-eu-
corporate-sustainability-due-diligence-directive-csddd/ (accessed 7 November 2024).
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State imposed forced labour

Unfortunately, the Regulation itself does not acknowledge and differentiate between contexts where

responsible disengagement might require different actions, such as situations of state-imposed forced

labour. In such situations, companies cannot typically prevent, mitigate, or remedy abuses through cre-
dible on the ground due diligence due to the scale of the abuses, restrictions on freedoms, and the role

of the state. In these situations, companies cannot use or increase their leverage to improve conditions,
and direct remediation to affected individuals is almost impossible. A company’s only recourse to make

sure it is not using or benefiting from state-imposed forced labour programmes is to end all ties with

exposed industries and, where necessary, regions.'®® In situations involving directly implicated entities,
swift disengagement is necessary.

Recommendations

It is important that the Commission’s guidance on responsible disengagement sets out how companies
can responsibly disengage without exacerbating harm. This means outlining that companies should
engage to mitigate the risk of forced labour, using leverage to do so. It should be clarified that relying on
different suppliers cannot be considered as elimination of forced labour for the products concerned to
ensure disengagement is used as a last resort.™ Further, the guidelines should account for situations in
which credible due diligence is impossible on the ground and there is no prospect of change, such as in
situations of state-imposed forced labour. They should recognise that these situations require urgent and
immediate disengagement, given the scale, scope, and irremediability of state-imposed forced labour.

Article 11(c) outlines that the Commission will issue guidance for competent authorities on the practi-
cal implementation of Articles 17 (Preliminary phase of investigations) and 18 (Investigations).
[see > Investigations and evidentiary standards| In these guidelines, it is important that the mitigation

provided for in Recital 59 (due consideration of the risk of disengagement and the consequences on

affected workers) is accounted for and done so in consultation with affected stakeholders and their cre-
dible representatives, such as trade unions or civil society actors.

Given that all guidelines should be consistent with those provided in relation to other EU laws," the res-
ponsible disengagement guidelines for the Regulation should be in line with the responsible disengage-
ment provisions in the CSDDD and build on the guidelines to be provided for the CSDDD.

Disclosure of supply chains and EU customs data

Effective implementation and enforcement of the Regulation requires increased traceability and disclo-
sure of EU supply chains. The experience of groups that have filed petitions under the US forced labour
import ban (section 307 of the US Tariff Act) shows that access of civil society organisations, investiga-
tive journalists or trade unions to relevant information, including customs data, is crucial.

In the EU, by contrast, customs data is not publicly available.” As a result, relevant stakeholders cannot

readily obtain the information needed to identify products made with forced labour which may enter the

EU and submit their findings to the competent authorities. Without such data, a submission of informa-
tion on forced labour is unlikely to contain sufficient indications of which companies and which supply
chains are concerned, in order to prompt an investigation.

Recommendations

Following the example of other countries, like the US, Brazil and India, EU customs data should be made

accessible to stakeholders in order to facilitate the enforcement of the Regulation. The relevant legisla-
tive framework, the Union Customs Code, is currently undergoing reform providing EU lawmakers with

an opportunity to grant stakeholders access to customs data.™

109 Incontrast, under the CSDDD, state-imposed forced labour is given as an example of when there
would be no reasonable expectation that efforts to improve the situation would succeed, and there-
fore disengagement is required. See Anti-Slavery International, ‘EU Corporate Sustainability Due
Diligence Directive: Anti-Slavery International’s analysis’ (October 2024) pgs. 29-31, available at:
antislavery.org/reports/analysis-of-the-eu-corporate-sustainability-due-diligence-directive-
csddd (accessed 7 November 2024).

110 Thisis inline with the CSDDD.

m Article 11.

112 Incontrast, Article 12 of Regulation (EU) No 952/2013 expressly forbids such public disclosure.

21 113 SOMO, ‘Transparency for fairer and greener EU supply chains’ (November 2023), available at:
somo.nl/transparency-for-fairer-and-greener-eu-supply-chains (accessed 19 December 2024).
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Conclusion

The adoption of the EU Forced Labour Regulation is a significant milestone in tackling forced labour
in global supply chains and preventing companies profiting from forced labour goods. The Regulation
reaffirms the EU’s commitment to eradicating forced labour from global supply chains. This sends a
clear and strong message to all companies placing or making available products on the EU market or
exporting them from the EU: profits from forced labour goods are no longer accepted and all workers
must be free from risks of forced labour.

Nonetheless, the instrument suffers from some weaknesses which have been identified in this analysis.
The implementation of the Regulation and development of guidelines over the next three years present
an opportunity for some of these weaknesses to be addressed.

Civil society organisations and the Commission have the opportunity to work together to ensure that
the instrument is attuned to the needs of workers. This means strengthening the voice of workers and
their representatives in all stages of the investigation process and ensuring appropriate qualification and
verification of information provided by companies when the Regulation is being enforced. Similarly, the
Commission should make sure that guidance for companies and competent authorities encourages wor-
king with suppliers to eliminate forced labour and remediate workers, while acknowledging the need for
a different approach for situations such as state-imposed forced labour.
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